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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  639 

Law  School  Clinical  Experience 
Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  of  Education 
issues  final  regulations  for  the  Law 
School  Clinical  Experience  Program. 
These  final  regulations  implement  Title 
K,  Part  E  of  the  Higher  Education  Act  of 
1965,  as  amended  by  the  Education 
Amendments  of  1980.  These  hnal 
regulations  give  guidance  to  applicants 
by  broadly  defining  the  types  of  projects 
the  Secretary  intends  to  support  under 
this  program.  These  regulations  also 
specify  the  selection  criteria  to  be  used 
in  evaluating  applications. 

EFFECTIVE  DATE:  Unless  the  Congress 
takes  certain  adjournments,  these 
regulations  will  take  effect  45  days  after 
publication  in  the  Federal  Register.  If 
you  want  to  know  if  there  has  been  a 
change  in  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  At  a  future 
date,  the  Secretary  will  publish  a  notice 
in  the  Federal  Register  stating  the 
effective  date  of  these  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  N.  Bigelow,  Telephone  (202)  245- 
2347. 

SUPPLEMENTARY  INFORMATION:  The  Law 

School  Clinical  Experience  Program 
provides  assistance  to  accredited  law 
schools  to  establish  or  expand  their 
programs  of  clinical  experience  for 
students  in  the  practice  of  law.  Clinical 
programs  are  designed  to  instill 
professional  responsibility  and  to 
improve  learning  among  law  students, 
through  actual  or  simulated  legal 
services  to  clients.  Under  the  provisions 
of  the  Higher  Education  Act,  prior  to 
reauthorization,  support  has  been 
provided  almost  solely  to  those 
programs  concerned  with  the  trial  and 
preparation  of  cases.  The  Higher 
Education  Act,  as  amended,  broadens 
the  focus  of  the  program  to  include 
training  for  prospective  lawyers  in  a 
wide  variety  of  lawyering  skills  through 
simulated  experiences  as  well  as  actual 
client  services.  However,  consistent 
with  the  legislative  history  of  the 
statute,  preference  in  the  award  of  funds 
will  continue  to  be  given  to  those 
programs  providing  (1)  experience  in  the 
preparation  and  trial  of  actual  cases, 
including  administrative  cases  and  the 
settlement  of  controversies  outside  the 
courtroom,  and  (2)  service  to  persons 


who  have  difficulty  in  gaining  access  to 
legal  representation. 

The  legislation  permits  the  Secretary 
to  pay  up  to  90  percent  of  the  costs  of 
projects  at  law  schools.  These  final 
regulations  permit  the  Secretary  to 
establish  annually  a  lower  maximum 
Federal  share.  In  implementing  this 
provision  we  are  establishing,  in  the 
application  notice  for  fiscal  year  1981,  a 
maximum  Federal  share  of  80  percent. 
The  funding  level  for  the  Law  School 
Clinical  Experience  Program  is  e}g)ected 
to  be  $3  million  for  fiscal  year  1981. 

These  final  regulations  include 
sections  on  eligible  parties,  authorized 
activities,  selection  criteria  to  be  used 
by  the  Secretary  in  evaluating 
applications,  and  eligible  project  costs. 

Summary  of  Comments  and  Responses 

In  the  Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
December  31. 1980  (45  FR  86890),  the 
Secretary  of  Education  invited 
comments  on  the  proposed  regulations 
to  implement  Title  IX,  Part  E  of  the 
Higher  Education  Act  of  1965,  as 
amended.  Some  commenters  agreed 
with  all  of  the  provisions  of  the 
proposed  regulations.  The  following  is  a 
summary  of  the  other  comments 
received  and  the  responses  of  die 
Department  of  Education. 

Comment:  Two  commenters  noted 
that  the  funding  preference  for  programs 
concerned  with  Ae  trial  and  preparation 
of  actual  cases  seems  to  place 
simulation  programs  at  a  severe 
disadvantage  and  will  stifle  the 
possibility  of  creating  new  simulation 
programs. 

Response:  No  change  has  been  made 
in  the  regulations.  These  regulations 
broaden  the  focus  of  the  program  to 
include,  for  the  first  time,  training  for 
lawyers  through  simulated  experience. 
However,  consistent  with  the  legislative 
history  of  the  statute  (S.  Rept  96-733  at 
73;  H.  Rept  96-520  at  55  on  the  hilla  in 
the  96th  Congress  enacted  as  the 
Education  Amendments  of  1980  (Pub.  L 
96-374]),  preference  in  the  award  of 
funds  will  be  given  to  those  programs 
providing  legal  experience  in  the 
preparation  and  trial  of  actual  cases, 
including  administrative  cases  and  the 
settlement  of  controversies  outside  the 
courtroom. 

Comment:  One  commenter  asked  that 
authorized  activities  be  expanded  to 
include  the  establishment  and 
development  of  a  legislative  program. 

Response:  No  change  has  been  made 
in  the  regulations.  Section  639.10(a)(2Ki) 
specifies  that  legal  skills  may  be  tau^t 
by  involving  the  students  in  “judicial, 
administrative,  executive,  or  legislative 
proceedings.’* 


Comment:  One  commenter  asked  that 
the  description  of  the  program  in 
S  639.1(b)  be  expanded  to  include 
volunteer  legal  services. 

Response:  No  change  has  been  made 
in  the  regulations.  This  section  is 
intended  to  define  in  a  general  way  the 
major  activities  supported  imder  the 
program.  Specific  tj^es  of  legal  services 
are  not  identified. 

Comment:  One  commenter  suggested 
that  the  funding  criteria  be  expanded  to 
list  disadvantaged  children  in  the 
definition  of  groups  served  under  the 
program. 

Response:  No  change  has  been  made 
in  the  regulations.  Section  639.30(a)(1) 
gives  priority  to  clinical  programs  that 
prepare  and  try  actual  cases  and  serve 
clients  who  have  difficulty  gaining 
access  to  legal  representation.  Legal 
services  to  ^sadvantaged  children 
would  come  within  this  provision. 

Comment  One  commenter  questioned 
whether  the  funding  criterion  relating  to 
faculty  supervision  of  students  meant 
only  fiill-time,  tenure-track  faculty. 

Response:  While  faculty  supervision 
of  students  is  an  important  element  of 
an  effective  clinical  legal  education 
program,  these  final  regulations  are  not 
intended  to  specify  how  a  law  school 
should  provide  that  supervision.  The 
quality  of  the  plan  of  supervision  will  be 
judged  by  a  panel  of  field  readers  based 
solely  upon  its  merits. 

Comment  Two  commenters  noted 
that  the  limitation  of  the  Federal  grant  to 
less  than  90  percent  of  the  project  cost 
die  maximum  established  in  the  statute, 
would  place  financial  hardship  on  a  law 
school  and  might  decrease  the  likelihood 
of  clinical  legal  education  being  offered. 

Response:  No  change  has  been  made 
in  the  regulation.  A  major  objective  of 
this  program  is  to  increase  the  financial 
commitment  of  a  law  school  to  cliniceil 
legal  education.  Support  of  clinical  legal 
education  is  not  considered  a  permanent 
Federal  responsibility.  This  is 
recognized  by  the  statute,  which 
authorizes  the  Secretary  to  pay  “not  to 
exceed”  90  percent  of  project  costs.  The 
proposed  reduction  of  the  Federal  share 
from  90  percent  in  FY 1980  to  80  percent 
in  FY  1981  mentioned  in  the  preamble  to 
the  Notice  of  Proposed  Rulemaking 
supports  the  program’s  objective. 

Comment  One  commenter  noted  that 
the  maximum  award  limit  of  $100,000 
per  institution  per  fiscal  year  was  an 
insufficient  amount  given  the  expenses 
of  a  clinical  legal  education  program. 

Response:  No  change  has  been  made 
in  the  regulations.  The  $100,000  limit  per 
institution  is  established  by  section 
951(c)  of  the  statute  emd  cannot  be 
changed  by  regulation. 
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A  number  of  technical  changes  have 
been  made  in  the  regulations.  Also,  the 
provision  on  eligible  costs  has  been 
revised  and  section  639.40(d),  which 
prohibited  paying  stipends  to  students, 
has  been  deleted. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.097,  Law  School  Clinical  Experience 
Program] 

Dated;  July  9, 1981. 

T.  H.  BeU, 

Secretary  of  Education. 

The  Secretary  revises  Part  639  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: ' 

PART  639—LAW  SCHOOL  CLINICAL 
EXPERIENCE  PROGRAM 

Subpart  A— General 

Sec. 

639.1  Law  School  Clinical  Exp>erience 
Program. 

639.2  Eligible  parties. 

639.3  Regulations  that  apply  to  tlie  Law 
Scho^  Clinical  Experience  Program. 

639.4  Dehnitions. 

Subpart  B— What  Kinds  of  Proiects  Does 
the  Secretary  Assist  Under  Thto  Program? 

639.10  Authorized  activities. 

Subpart  C  [Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

639.30  How  does  the  Secretary  evaluate  an 

'  application?  , 

639.31  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E— What  Condihons  Must  a 
Grantee  Meet? 

639.40  Costs. 

Authority:  Part  E  of  Title  IX  of  the  Higher 
Education  Act  as  amended  by  Pub.  L.  96-374 
(94  Stat.  1367, 1487;  20  U.S.C.  1134n-1134p). 

Subpart  A— General  ' 

§  639.1  Law  school  clinical  experience 
program. 

(a)  The  Law  School  Clinical 
Experience  Program  provides  assistance 
to  accredited  law  schools  for 
establishing  or  expanding  programs  of 
clinical  experience  for  students  in  the 
practice  of  law. 

(b)  Expanding  programs  of  clinical 
experience  includes,  but  is  not  limited 
to,  any  of  the  following: 

(1)  Development  of  new  areas  of 
clinical  experience. 

(2)  Increase  in  the  number  of 
participating  students. 


(3)  Ihtivision  of  appropriate  and 
improved  supervision. 

(4)  Development  and  implementation 
of  new  teaching  techniques. 

(20  U.S.C.  1134n) 

§  639.2  Elgibis  partiss. 

The  following  are  eligible  to  apply; 

(a)  Individual  law  schools  that  have 
been  accredited  by  a  nationally 
recognized  agency  approved  by  the 
Secretary. 

(b)  A  combination  or  consortium  of 
accredited  law  schools. 

(20  U.S.C.  1134n(d)) 

§  639.3  Regulations  that  apply  to  the  law 
school  clinical  experience  program. 

The  following  regiilations  apply  to 
grants  imder  the  Law  School  Clinical 
Experience  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs]  and  34  CFR  Part  77 
(De^nitions);  and 

(b)  The  regulations  in  this  Part  639. 

(20  U.S.C.  1221e-3;  3474) 

§  639.4  Definitions. 

(a)  D^initions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defmed  in  EDGAR,  34  CFR  I^rt  77: 
Applicant 

Application 

Award 

Contract 

Department 

EDGAR 

Grant  ' 

Project 

Secretary 

(b)  Definitions  that  apply  to  this  part. 
The  following  definition  applies  to  this 
part 

“Simulation*’  is  a  learning  exercise 
that  ex£unines  and  helps  to  explain  a 
theory  or  concept  by  requiring  a  law 
student  as  cm  active  participant  to 
simulate  the  role  of  a  lawyer  confronted 
with  a  legal  problem  of  a  client  (See 
§  639.10(b)  for  exclusions). 

(20  U.S.C  1134n(a]) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  639.10  Authorized  activities. 

(a)  Authorized  activities  under  this 
program  include  the  development — 
.through  simulation,  or  actual  experience, 
or  both — of  skills  usable  in  the  practice 
of  law. 

(1)  These  skills  include,  but  are  not 
limited  to,  interviewing  witnesses, 
factual  and  related  investigation  and 
analysis,  counseling  clients,  negotiating 
compromises,  drafting  documents. 


advocacy  before  legal  deciskm-makers. 
and  training  in  professional 
responsibility. 

(2)  These  skills  may  be  tau^t  by 
involving  the  students  in  any  one  or 
more  of  the  following: 

(i)  judicial,  administrative,  executive, 
or  legislative  proceedings; 

(ii)  office  or  house  counsel  problems: 
or 

(iii)  factual  investigation,  empirical 
research,  or  policy  or  legal  analysis. 

(b)  The  Secretary  does  not  fund  moot 
court  activities  or  student  exercises  of 
the  type  usually  performed  in  courses  on 
legal  research  and  writing. 

(20  U.S.C.  1134n(a);  H.  RepL  96-520  at  55-S6| 

Subpart  C  [Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  639.30  How  does  the  Secreiary  evahiale 
an  application? 

(a) (1)  Unless  other  applications  are  of 
outstanding  quality,  die  Secretary  first 
funds  applications  that  propose  the 
following  activities: 

(1)  Preparation  and  trial  of  actual 
cases,  including  administrative  cases 
and  the  settlement  of  controversies 
outside  the  courtroom;  and 

(ii)  Service  to  persons  who  have 
difficulty  in  gaining  access  to  legal 
representation. 

(2)  As  used  in  paragraph  (aKl)  of  this 
section,  the  term  “applications  of 
outstanding  quality”  means  those 
applications  that  score  in  die  top  10 
percent  of  all  applications  for  which 
funds  are  available. 

(b)  Subject  to  paragraidi  (a)  of  diis 
section,  the  Secretary  evaluates  an 
application  on  the  buis  of  the  criteria  in 
§  639.31. 

(1)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(2)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  following  the  tide. 

(c)  Among  applications  of  relatively 
equal  quality,  the  Secretary  may  give 
priority  to  applications  that 

(1)  Ensure  a  wide  geographic 
disMbntion  throughout  the  United 
States  of  law  school  clinical  experience 
programs;  and  (20  U.S.C  1134o(b)) 

(2)  Ensure  that  a  wide  variety  of  client 
groups  are  served. 

(20  U.S.C  1134n(a):  S.  Rept  96-733  at  72-73: 
H.  RepL  96-520  at  55) 

S  639.31  What  selection  criteria  dose  the 
Secretary  use? 

(a)  Plan  of  operation.  (25  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
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the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resoiu'ces  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for  information 
that  shows — 

(i)  The  qualiHcations  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
refeired  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  Hie  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  fitim 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underriepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 


(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  &e  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  project  has  an  adequate  budget  and 
is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
appUcation  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Fiscal  commitment.  (15  points) 

The  Secretary  looks  for  information 

that  shows  the  degree  to  which  the 
institution’s  regidar  budget  provides 
fimds  for  its  clinical  legal  education 
program. 

(g)  Faculty  supervision.  (20  points) 

The  Secretary  reviews  each 

application  for  information  that  shows 
the  extent  to  which  the  proposed  project 
will  increase  the  participation  of  law 
school  faculty  in  the  supervision  of 
students  under  the  clinical  legal 
education  program. 


(h)  Academic  credits.  (10  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  proposed  program  of  law  school 
clinical  experience  provides  for  the 
award  of  academic  credits  to 
participating  students. 

(20  U.S.C.  1134n(a}) 

Subpart  E— What  Conditions  Must  a 
Grantee  Meet? 

§  639.40  Costs. 

(a) (1)  The  Secretary  makes  available 
funds  to  cover  up  to  90  percent  of  the 
cost  of  establishing  and  expanding  a 
Law  School  Clinical  Experience  project, 
subject  to  the  limitations  and  applicable 
cost  principles  in  EDGAR. 

(2)  The  Secretary  annually  may 
establish  a  lower  maximum  Federal 
share  that  may  take  into  account  the 
number  of  years  that  a  grantee  has  been 
funded  under  this  program. 

(b)  Federal  funds  for  a  particular  law 
school  or  consortium  of  law  schools  may 
not  exceed  $100,000  in  any  fiscal  year, 
no  part  of  which  may  be  used  to  pay  for 
indirect  costs  or  charges. 

(c)  Allowable  costs  are  direct  costs 
inciured  in  carrying  out  an  approved 
project,  including: 

(1)  Planning; 

(Z)  Training  of  faculty  members  and 
salary  for  additional  faculty  members: 

(3)  Travel  and  per  diem  for  faculty 
and  students; 

(4)  Reasonable  stipends  for  students 
for  work  in  the  public  service  performed 
as  part  of  any  such  program  at  a  time 
other  than  during  the  regular  academic 
yean 

(5)  Equipment  and  library  resources: 

(6)  Involving  practicing  lawyers  in  the 
process  of  training  law  students  to 
perform  as  lawyers;  and 

(7)  Such  other  items  as  are  allowed 
pursuant  to  these  regulations. 

(20  U.S.C.  1134n(b)  and  (c)) 

[FR  Doc.  81-20593  Filed  7-13-81: 8:45  am] 
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